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AGENDA | TEM

Ambul at ory surgical center services: assessing paynent
adequacy and updating paynents -- Ariel Wnter

MR. WNTER:  Good norni ng.

"1l be review ng our assessnent of paynent adequacy for ASC
services and our draft reconmendation for updating paynent rates
for 2005.

"1l also be discussing draft recommendati ons on revising
t he ASC paynent system and the process by CVS deci des which
procedures to pay for in an ASC.

Il will quickly review our analysis of paynent adequacy based
on the following four factors: it appears that beneficiaries
have good access to anbul atory surgical services. The nunber of
ASCs has significantly expanded over the |ast several years. In

addi tion, the nunber of beneficiaries receiving ASC services grew
by 14.5 percent per year on average between 1998 and 2002.

Next, we'll look at the increase in the supply of providers
and sonme new data that we've been working on to characterize
ASCs. W're going to nove on to a couple of other slides and
conme back to the framework in a couple of mnutes.

So as of June 2003 there were over 3,700 Medicare certified
facilities, an increase of 50 percent from 1997. Mst of the new
and ol der ASCs are for-profit freestanding providers |ocated in
ur ban areas.

At the Comm ssion's, request we attenpted to identify ASCs
by the types of services they provide. W based our analysis on
Medi care clains from 2002. W encountered sone data probl ens
that limted the scope of our study, but I'll present what we
were able to find. To ensure that we had an adequate nunber of
clainms to characterize each ASC, we selected ASCs wi th about
1,000 total clainms. About 1,150 ASCs net this threshold, which
is about one-third of all ASCs. These high-volunme centers
accounted for two-thirds of Medicare volune and paynents to ASCs.
We defined an ASC as single specialty if at |east 90 percent of
its Medicare paynents were related to one physician specialty,
such as opht hal nol ogy or gastroenterol ogy. W found that over
half the centers nmet this definition of single specialty.

This table shows the nunber of ASCs in each specialty
category as well as each categories' share of high-volunme centers
and Medi care paynents. There's an error in the bottomrow under
t he col um percent of high-volune ASCs. those nunbers should sum
to 99 rather than 95, as shown.

Over 40 percent of high volume ASCs were in the general
category which neans that fewer than 90 percent of their paynents
were related to one specialty. However, nost of the general ASCs
received a mgjority of their Medicare revenue from opht hal nol ogy
or G procedures. One-third of ASCs specialized in eye
procedures and al nost 20 percent in gastroenterol ogy procedures.
Al t hough we are unable to identify the age of each ASC, 90
percent of these facilities submtted Medicare clains in the
previ ous year.



The next question is whether Medicare's share of an ASC s
vol une or revenue varies by its specialty type. Unfortunately,
t he nost recent source of data on Medicare share of overal
vol une by service is fromCVM5 s 1994 survey of ASCs. This
reinforces the inportance of collecting nore recent ASC dat a.

The survey data show t hat Medi care accounted for 40 percent
of all services covered by Medicare in an and ASC. Medicare's
share of ophthal nol ogy procedures was about 75 percent and its
share of G procedures was about 40 percent.

Now we're going to go back to our update franework on slide
two. W're now going to be on the third bullet. W found rapid
growh in the volunme of services provided by ASCs to
beneficiaries. Between 1998 and 2002 annual growth of ASC
servi ces averaged 15 percent. By conparison, there was about 2
percent average annual growh of anbul atory surgical services in
out pati ent departnments over the sane peri od.

Finally, we found that ASCs have sufficient access to
capital. These factors suggest that Medicare's paynents to ASCs
are nore than adequate to cover current costs.

In the next part of the update framework we | ook at changes
in the unit cost of ASC services for fiscal year 2005. The ASC
paynent system uses the consuner price index for urban consuners
to approxi mate changes in input prices. The CPI-Uis currently
projected to increase by 2.4 percent in FY 2005. This is a nore
recent nunber than appears in your nmailing materials. As with
ot her provider sectors, MedPAC sets a policy goal for
productivity growh of 0.9 percent. Subtracting productivity
gromh frominput price inflation results in an increase of 1.5
percent in the unit cost of ASC services. W believe that
current base paynents are at | east adequate to cover this
i ncrease in cost.

Thus, our draft update recommendation is that there should
be no update to paynent rates for ASC services for fiscal year
2005. It is based on our conclusion that current Medicare
paynents to ASCs are nore than adequate to cover current costs
and are at | east adequate to cover a 1.5 percent increase in next
year's costs. Because this would reflect current |aw, they would
be no spending inplications. And we do not believe that this
woul d affect ASCs' ability to provide services to beneficiaries.

The next question we'll look at is howto revise the ASC
paynent system The new Medicare | aw requires the General
Accounting O fice to study the appropriateness of using the
out patient PPS procedure categories and relative weights for the
ASC system The law requires the Secretary to inplenent a
revi sed ASC paynment system no earlier than 2006, fix taking into

account the GAOreport. | will quickly review the main issues
i nvolved in basing the ASC paynent system on the outpatient
system

Usi ng the outpatient procedure groups woul d expand the
nunber of paynment groups for ASC services, which could enhance
t he accuracy of ASC paynents. There are significant variation
anong rates in ASCs and outpatient departnents for some surgica
services which could create financial incentives for providers to
shift services to the profitable setting. Using the sane



groupi ng of services and weights in the ASC and out pati ent
paynent systens would |ikely nake the wei ghts nore conparabl e,
thus mnim zing these financial incentives.

Due to conpeting agency priorities and Congressional action,
CVB has not inplenmented revisions to the ASC system since 1990.
Li nking the two systens would all ow CV5S to update ASC procedure
groups and wei ghts each year, along with its annual revisions to
the outpatient PPS. This should reduce the |ong del ays between
revisions to the ASC system

However, this approach does raise some concerns. The
out patient weights may not reflect the relative costs of
i ndi vi dual services which could have a | arge inpact on ASCs t hat
specialize in a narrow range of procedures. G ven data
[imtations, however, it doesn't seempractical to set separate
rates for each individual procedure.

Anot her concern is that currently base rates in each paynent
system soneti mes cover different bundles of services. For
exanpl e, outpatient departnments nmay receive additional pass-

t hrough paynents for new devices which ASCs do not receive. On

the other hand, ASCs can bill separately for prosthetic devices

used in surgical procedures unlike outpatient departnments. Wen
CVB revises the ASC paynment system it should address these

vari ations.

| f we use the outpatient weights for the ASC paynent system
how shoul d we set the conversion factor or average paynent
anount ? The new Medicare |law requires that total paynents under
t he new system be equal to total projected paynents under the old
system Thus, the conversion factor woul d be based on the | evel
of paynents under the old system which may not reflect ASCs'
costs.

One of the Conmi ssion's principles is that Medicare paynent
rates should reflect the costs incurred by efficient providers.
I f the conversion factor is to reflect costs of efficient ASCs,
then CVM5 will have to collect recent ASC cost data.

This leads us to our next draft recommrendati on, which has
three parts. First, the Secretary should revise the ASC paynent
systemso that its relative weights and procedure groups are
consistent with those in the outpatient prospective paynent
system

Second, the Congress should require the Secretary to
periodically collect ASC cost data to nmonitor the adequacy of ASC
rates and devel op a conversion factor the reflects the cost of
ASC servi ces.

Third, the Congress should ensure that paynent rates for ASC
procedures do not exceed outpatient PPS procedures for the sane
procedures, accounting for differences in the bundle of services.
Thus, outpatient rates would be the ceiling for ASC rates, even
if we find that ASCs incur higher costs.

We are unable to estimate the spending inplications of this
recomrendation. ASC rates that are currently higher than
outpatient rates would decline, while ASC rates that are
significantly [ ower than outpatient rates would probably increase
and it's uncl ear how these changes woul d of fset each ot her.

We al so cannot predict the net inpact on beneficiaries cost



sharing. Qur recommendation assunmes that co-insurance woul d
remain at 20 percent of the total ASC paynent rates. The co-
i nsurance anount woul d increase for services where the rates
i ncrease and decline for services where the rates decline.

In terns of provider inplications, ASCs that focus on
services that are currently paid nore in ASCs than outpatient
departnments woul d experi ence paynent reductions. However, ASCs
that provide services currently reinbursed at nuch | ower |evels,
such as sone orthopedi c procedures, m ght receive higher
payment s.

The next issue is how CM5S deci des what procedures to pay for
inan ASC. CM5is required by statute to naintain a |ist of
services that are payable by Medicare in an ASC. Procedures nust
nmeet several criteria to be placed on the list. They nust be
performed in inpatient settings at |east 20 percent of the tine
but cannot be perforned in physician offices nore than 50 percent
of the time. They cannot exceed certain tine limts for surgery,
anest hesia, and recovery, and they al so have to neet certain
clinical safety criteria. For exanple, a procedure is excluded
if it results in expensive blood | oss.

Al though CM5 is required to update the Iist every two years,
it was not updated between 1995 and March 2003. Long gaps
bet ween updates nake it difficult for the list to keep pace with
t echnol ogi cal changes that enable ASCs to safely provide
additional services. Sone of the criteria, such as the vol une of
a service in inpatient settings, may no | onger be rel evant for
determ ning what services are clinically appropriate to perform
in an ASC.

Instead of maintaining a |list of services that are eligible
for paynents, it mght nmake sense for CM5 to create a |ist of
services that are specifically excluded from paynent. For
exanple, CVM5 maintains a |ist of inpatient only services that are
excl uded from paynment in hospital outpatient departnments. Wen
consi dering what ASC services to exclude from paynent, CMS should
continue to apply clinical safety standards. It should al so
excl ude services that are likely to require an overnight stay to
ensure that ASCs only perform anbul atory procedures.

To avoid creating financial incentives for services to shift
from physician offices to ASCs, CMS shoul d excl ude procedures
that are routinely performed in physician offices and woul d be
paid significantly nore in an ASC

We propose recommendi ng that after the ASC paynent systemis
revi sed, the Congress should direct the Secretary to replace the
current list of approved ASC procedures with a |ist of procedures
that are excluded from paynent based on clinical safety
standards, whether the service requires an overnight stay, and
paynent differences between ASCs and physician offices. W
propose that this changes occur only after CVS has revised the
ASC paynent system and reduced paynent disparities between ASCs
and hospital departnents.

There are two main goals of this recommendation, to give
physi ci ans greater discretion over where to provide a service,
and to make it easier for ASCs to keep up with changes in
clinical practice and technology that allow nore services to be



safely provided in anbul atory settings. There is a risk that if
the list is not kept up to date, this change m ght encourage the
m gration of some procedures to ASCs that are inappropriate for
beneficiaries in that setting. However, ASCs have to neet

m ni mal safety and quality standards to obtain accreditation and
Medi care certification, which should mtigate this risk.

This recommendati on could increase Medicare spending if nore
surgical services over all are performed beyond the shift of
services fromother settings to ASCs. O the other hand, if ASCs
are paid |l ess than outpatient departnents under a revised system
Medi care spending could decline if services shift from outpatient
departnments to ASCs.

ASCs would likely be able to provide a broader range of
services, thus offering beneficiaries an additional choice of
setting. Beneficiaries who could obtain services in an ASC
i nstead of an outpatient departnent would also |ikely have | ower
cost shari ng.

This concludes ny presentation and | | ook forward to your
f eedback.

DR. NEWHOUSE: Do you want to take the recommendations in
order or do you want to just -- ny coment is on recommendati on

t wo.

MR. HACKBARTH. For purposes of the discussion, we'll just
treat themas a group

DR. NEWHOUSE: Could you go back to slide nine, Ariel? So
what is being proposed here is that, in effect, we take the
out pati ent PPS paynment systemw th a different conversion factor.
What |' m concerned about is that the weights is the first concern
there, the weights may not be right. The reason |I'm concerned
about it is that we have all of these single specialty ASCs. In
the outpatient side, the joint costs that go across different
procedures get spread around into the weights. Those may not be
appropriate for the ASC.

| don't have a problemw th going with the recommendati on
but I would like to, although given the adm nistrative |oad on
CM5 I'mreluctant to say this, but I think at some point we need
to have sone data on what the right weights are for the ASCs, at
| east to back up our assunption here that the outpatient weights
are approxi mately right.

What |' m concerned about actually is advantage nunber two up
on this slide is actually only an advantage if the relative
wei ghts are correct. |If the relative costs in the ASCis
different relatives than in the outpatient departnent we could
potentially be enhancing financial incentives to shift services.
| don't think CV5 can do it now given the load it has, but at
some point we need to say that there needs to be sonme real data
in the systemon what actually are the weights that are
appropriate for ASCs.

DR MLLER | think that's the second el enent of the
recomrendati on nunber two.

DR. NEWHOUSE: It doesn't say anything about weights. | got
this to get to the conversion factor advocacy and not the
wei ght s.

DR MLLER That's fair but | think in sonme of our



di scussions it seens to be we've gone around this true a little
bit. Once you get the cost data you could actually go through
the process of running it through the OPD categories and
determ ne how t he wei ghts actually conpare to the OPD wei ghts.

MR WNTER Right. You could think of this as sort of a
starting place. They start off using the outpatient weights in
groups. And then once you get ASC cost data, you could adjust,
calibrate, those weights based on what the data show. And the
GAO study is supposed to consider data submtted by the ASC
i ndustry and that m ght also shed light on adjustnents that you
m ght want to nmake in the weights and the procedure groups.

DR. NEWHOUSE: Depends on what you nean by ASC cost dat a.
Qobvi ously you need nore than total cost. You need sonme way of

al l ocating those costs down to procedures. It's not clear just
fromsaying -- | nean, you can put this in the text, but
collecting cost data is going to get to there. |It's a puzzle.

The question is what kind of cost data would you collect that |et
you set the weights?

DR. MLLER  For exanple, the GAO report that nmandated in
the legislation to collect cost information on ASCs.

MR WNTER It's supposed to consider data submitted by the
industry. So | guess you could do it that way.

DR. MLLER It's not clear that would come in by procedure,
for exanple?

MR. WNTER  The | egislation does not specify that |evel of
details for cost data. And it did repeal, elimnate the
requi renent on CVMs to do a survey every five years of ASCs'
costs, which is why this part of the recomrendation is very
inmportant. And maybe we could specify that, the Secretary should
periodically collect ASC cost data at the procedure level to
address Joe's concern.

DR RONE: Ariel, I'dlike to have a little nore discussion
about recommendation nunber three, particularly sonme of the
i ssues about excluding from paynent based on paynment differences
and sonme of the other requirenments, and the issue of what can get
done in a physician's office versus what can get done in an ASC
and what can get done in an outpatient departnent.

My experience is a little different. You wite about the
fact that ASCs are nore costly, nore specialized, they may be.

My experience this was al ways about a bargaining unit issue, this
was a | abor relations issue. That, in hospitals that were

uni oni zed, which is the setting that I worked in, the ASC was not
uni oni zed. That the ASC was owned nore than 50 percent by
sonebody el se, and therefore the salaries and the benefits or
what ever el se was associated with that were very different, the

i nput prices were |ower.

And the doctors offices were on the nedical canpus. And
therefore the people who worked in the doctor's offices were in
the unit. |'mnot saying that's good or bad. |'mjust giving
you an experience.

So things were actually quite a bit in a different direction
t han we maybe assuming here, in ternms of the cost of doing
something. And I'mnot sure that influences the recomendati on.
It's one of the issues here and we mght want to think it



t hr ough.

But what | want to nmake sure is that the physicians actually
really have nore discretion and the patients have nore discretion
about where to do a given procedure because nmy feelings are that
the patients who get col onoscopies vary a |lot, and sone of them
are really healthy 50-year-olds who get one for their 50th
birthday as a screening procedures. And others are frail people
with a |lot of diseases and conorbidities and medi cations and you
just take one look at this patient and say | don't want to do
this in ny office. But they |ook the same to Medicare fromthe
poi nt of view of the charge or whatever.

So just explain to nme that we're not excluding paying for a
procedure to be done in an ASC just because it could be done in a
doctor's office and the doctor prefers to do it in an ASC because
of the condition of the patient. Just assure nme we're not doing
that because that's the way | interpreted this.

MR. WNTER: The concern here is that if you allow nore
procedures to be done on particularly nore basic procedures that
may not require the specialized setting of an ASC, such as a
dedi cated operating roomand recovery room that you m ght
encour age physicians to open up an ASC next door to capture the
hi gher facility paynents for an ASC for that procedural when the
additional infrastructure of an ASC nay not be needed for an
average patient.

Now | understand what you're saying for a sicker patient.

DR ROAE: I'mlooking at it fromthe doctor's point of view
and the Medicare beneficiaries. W want to make sure that
clinically we get this done in the safest, nobst appropriate
environment. Now it may be that that environnent is going to be
replete wth other resources that aren't needed to do a safe
col onoscopy in an 87-year-old frail patient. But as a doctor or
the son of the patient or whatever, | don't care about that.

Just don't tell me that this guy's got to do it in his office
where there's no anesthesiol ogi st around and where he does two a
week or somet hing because he can't get paid if he does it in the
ASC. That's the way | was interpreting this recomrendation
Maybe |I' m wr ong.

MR. WNTER:  That physician could still do the procedure in
the hospital outpatient departnent if the ASC were not avail abl e.

DR. ROAE: Not everybody can do that. That's not
ubi qui tously available to every practicing physician. O nmaybe

an ASC. It varies, | guess is nmy point.
|"mjust trying to look at this clinically rather than the
financial incentives. | don't know that there's a solution here.

"' mjust concerned about it.

What if the hospital outpatient departnent stopped doing
t hese things because they owned the ASC? They just say we're not
going to have this duplicative redundant infrastructure and the
only such-and-suches we're going to do are inpatient. And if
they're outpatient, they' re going to get done in our ASC which is
around the corner? Then the guy is stick, right?

DR. STOAERS: This may be an obvi ous question but when you
say replace it with the outpatient procedure list, are you
[imting that to surgical procedures or are we going to throwin



CAT scans with contract or all the other things that are done in
t he outpatient departnents?

MR WNTER In ternms of allowing themto be done in ASCs?

DR STOAERS: Right.

MR. WNTER  That's not our intention. Qur intention is to
continue to limt the ASC procedures to anbul atory surgica
servi ces and not include radiol ogy and ot her services.

DR. STONERS: W may need to make that clear because that
out patient procedure list has all sorts of things on there that
woul d really open Pandora's box because there's a trenendous
price difference between getting a CT scan done in the outpatient
departnment or getting it done in a comunity x-ray center by
three-to-one in costs. So if we were to throw all of those into
this procedure list, it would totally change the conpl exi on of
all of this. So we may want to nake it clear we're still talking
just surgical outpatient procedures.

M5. DePARLE: Cenerally, | think the recommendations are
moving in the right direction and | just had a coupl e of
coment s.

On nunber three, | think | said this the last tine but 1"l

just say it again. I'mreally glad that | think we've conme up
with sonmething that makes a | ot nore sense than what CMS has been
trying to do, and not very successfully. | think this area has

really been neglected by CM5, for lots of reasons including the
ones that Joe and others have pointed out, which is that they
sinply don't have the resources given everything else on their
plate to keep up with this.

| think what we're doing is noving this where it shoul d be,
which is nore towards a clinician making a clinical judgnent in
the way that Jack described. You could also nmake the argunent,
subject to Ray's caveat, that anything that isn't on the
inpatient-only list should be open here, that is should be a
matter clinical judgnent.

But in any event, | think this definitely noves in the right
direction.

Qur second recommendation, | will support it but | just
woul d note that | have a slight m sgiving even as you' ve nodified
it in that Congress stated a nonth ago, | guess, that this new
paynent system shoul d be budget neutral. M experience, from
havi ng i npl enented a nunber of new paynent systens, is that when
they are budget neutral it is far easier to get it done, to work
with the industry to get it done.

Now, you may have |ots of changes underneath the overal
basel i ne spending so that sonme things will nove in one direction
and sone things will in another. But that it's far easier to
inplenment. And then in the end you actually do get behavi oral
changes that nove in the direction that you want.

So while I'"'mnot going to vote against this, | do caution
that that nay have been why Congress chose to say this thing
shoul d be budget neutral. And what we're trying to do, | think,
may make it nmore difficult to achi eve our objective.

MR SMTH  Ariel, thank you. This was a very good job

| want to return to the question Jack rai sed about
recomendation three froma slightly different angle. Hi's



di scussi on about whether or not things are organized or not, |I'm
going to avoid.

But | did wonder, Ariel, why we didn't apply the sane
principle of ceiling price that we thought about with respect to
OPDs and ASCs, why we didn't apply the same principles to the
i ssue of physicians' offices? |If we use the physician office
paynent as a ceiling, why wouldn't we want to have the option of
having the procedure perforned in an ASC, as well, with that
caveat? Partly addressing Jack's clinical concerns, but also
trying to establish neutrality in site of service here. So we
both open up the possibility of a nore sophisticated setting, but
we don't introduce the possibility of site shifting sinply on the
basi s of paynment rates.

So unless I"'mmssing sonmething, it would seemto ne that we
ought to see if we can deal with the third bullet there, the
paynent difference between ASCs and physicians offices to apply
the sane ceiling principle we used in the earlier reconmendation
with respect to ASCs and OPDs.

MR. HACKBARTH. Ariel, do you have any reaction to that
i dea?

MR WNTER I'mtrying to think about whether to add it to
this recormendati on or have it as a separate free-standing
recommendation. | guess we could elimnate the third bullet

under this recommendati on and say procedures that are routinely
and safely performed in physician offices can be performed in
ASCs, but would be paid at the physician office practice expense
rate if it's commonly done in the office setting.

M5. DePARLE: Then what would you do to -- there probably is
sonme set of procedures that could be perforned in a hospital
out pati ent departnment, an ASC, or a physician office. | think we
all support the idea of a level playing field here, but I don't
have any sense of what the inpact of that would be in terns of
paynent, do you?

MR. WNTER We'd only do it for services where -- one thing
you could do is only set that rule for services where 50 percent
or nore of the anmbulatory volune is in a physician office, but
then you would still have a big gap between the physician office
-- probably a big gap between the practice expense rate in the
physician office and the outpatient facility rate.

M5. DePARLE: Right, but then are we suggesting that we
shoul d | ower the hospital outpatient paynent, if a |lot of these
things could be perfornmed safely in a physician office? | think
that seens |ike we're introducing a whol e new, perhaps very
interesting, but a whole new elenent to this.

MR. WNTER | think before we consider doing that, we'd
have to |l ook at the patient mx in each setting and the
regul atory burdens and quality in outconmes. This is part of our
| onger-term agenda for paynent differences across settings for
the sane service. So we may want to wait and think sone nore
about that before heading into this area.

DR RONE: | think that there are the sane issues about what
t he paynent scales are and the benefits, and all kinds of
di fferent things.

M5. RAPHAEL: Ariel, just a clarifying question. Wy are we



saying that this has to occur after the ASC paynent systemis
revised? Because | |look at this as a very separate set of
activities that are clinically driven. So |I don't understand the
bri dge between the two.

MR. WNTER  One of the concerns about opening up the ASC
list or allowi ng nore procedures to be done in ASCs that are
currently being done in outpatient departnents is that under the
current ASC paynment systens there are big disparities in paynents
in both directions.

But we're nore concerned about cases where the ASC paynent
rate is higher than the outpatient rate. So if you allowed nore
procedures to be done and those rates ended up bei ng higher than
the outpatient rate, then you m ght encourage the m gration of
procedures to the ASC setting for financial rather than clinical
reasons. But it depends on what -- what paynent group would you
put the new procedures in? That's the big question.

And CMS struggled with that when they expanded the list in
March of | ast year and they ended up not including new procedures
on the list for that reason, because they didn't know what group
to put themin. Even in the | owest paid ASC paynent group, they
woul d still be paid significantly higher than the outpatient
rate. That was the issue. So based on the current architecture
of the ASC paynent system it could create problens when you try
to all ow new procedures to be done in the ASC setting.

DR. WOLTER: | also thought it was an excellent chapter and
the recommendation is in the right direction. 1 have two
concerns.

One is we state again that we would |ike in both the ASC and
the hospital outpatient setting for costs of efficient providers
to be covered. |In one case we don't have any cost data. And in
the other case we either don't believe it or aren't sure how to
interpret it.

And | can't help but point out once again that we need to
decide are we going to westle with that issue on the outpatient
hospital side as well as the ASC side or not, because it |eaves
us in a position of nmaking decisions year-to-year based on a
framework that we can't really use because we don't have the data
t hat we believe.

My second concern, which | haven't really seen raised but it
concerns ne. And that has to do with self-referral and
utilization patterns over tinme when physicians are significant
owners of a facility. | don't know whether that should becone
part of our agenda ever or whether it's being | ooked at by
sonmeone else. But | think it's an inevitable question that's
going to be raised as this novenent continues over tine.

DR. RONE: [off mcrophone.] These are the safe harbor, the
Stark privileges.

MR. HACKBARTH: In fact, it mght be useful Ariel for you to
just quickly summarize what the rules of the ganme are right now

MR. WNTER  Sure. The Stark legislation prohibits
physi cian self-referral, prohibits Medicare and Medi caid paynents
-- it prevents a physician fromself-referring to an entity in
whi ch they have a financial stake. And there are nine health
services that are excluded from physician ownership but ASCs are



not on that |ist.

The other relevant legislation is the anti-kickback | aw,
whi ch is nmuch broader and covers all health care services and
prohi bits remuneration or any kind of incentive for physicians to
performa service. And there are safe harbors that allow
physi ci an ownershi p of ASCs under the anti-kickback |aw.

DR MLLER So the punchline is right now there is an
exenption in the Stark rule for the whole hospital exenption, and
essentially, once you troll through all of this, for ASC, is that
right?

MR. WNTER: That's right.

MR. HACKBARTH. That's the piece |I don't understand.
understand the | ogic of the whole hospital exenption being that
an individual's decisions about where to send a patient are smal
in the context of a large institution. That doesn't seemto
apply to ASCs which can be nuch smaller and very specialized. So
the risk that the Stark law is directed at seens to exist in the
case of ASCs and why are they not covered?

MR WNTER | think the logic initially was that when the
Stark law was enacted in the early 1990s, actually the first one
was 1989, the government was trying to encourage the growh of
ASCs because they were seen as a less costly alternative to
out patient departnments and inpatient hospital settings. And nost
ASCs at the time were owned by physicians. They were the main
source of capital for ASC developnent. So if you prohibited
physi ci an ownership of ASCs, you limt the growh of ASCs. And
that was the concern in the late '80s. And the market has
obvi ously changed a | ot since then so it mght be worth
revisiting.

MR. HACKBARTH. |I'mwth Nick on this. | have sonme concerns
about that issue as well and whether the current rules nake sense
in the world as we now know it.

DR ROAE: | think practically, it's quite striking when you
read the legislation. It's been sitting out there a long tine.
This didn't just happen. And it specifically exenpts ASCs. And
| think the issues were clearly that if a hospital -- the way
t hese are usually done, they are owned by physicians but not to
get the capital. There's generally a business partner who nmakes
a capital contribution and who nmanages the facility and there are
a nunber of these very effective, highly ethical, very productive
organi zations around the country that do this.

And what they'll do is go to a hospital or community and
identify a group of physicians who are heavy
utilizers of these kinds of services. And say you guys are doi ng
this in your office, you re doing it in the hospital outpatient,
and the hospital doesn't have the noney to update its outpatient
departnment and you' ve been conplaining for 10 years that the
suite is archaic and unsafe and it's nore and nore expensive for
you to do this in your office. And we'll give you the capital if
you guys cone together as a group.

But of course, you realize that the patients that are going
to get treated here are the patients who you treat. They're your
patients. But we need you to set up the clinical rules and the
oversight and the quality commttee and the infectious control



and all the rest.

So because of that kind of built-in conflict, these were
exenpted fromthe Stark anti-referral rules because if they
weren't ASC growth woul d have been elimnated. And so that was
t he concern.

| served on the New York state conmttee that oversaw the
CONs or whatever for facilities. Renenber that, Carol. And this
came up all the tinme.

And | would have to say ny experience was that the physician
input was vital to the quality and to running the thing in a
clinically appropriate way. | can't inmagine how it could be done
otherwise. So | know it does give you the self-referral thing,
but in fact, they were referring these patients to thensel ves
before. In other words, they were doing it in their own office.
The patient would conme and get a col onoscopy. That's what they
wer e doi ng.

MR. HACKBARTH. You've clearly explained the historical
rationale. Wuld you leave it that way?

DR ROAE: Let's say |I'ma gastroenterol ogi st and you sent a
patient to nme and the patient is pretty sick and frail. And
there's an ASC where | could do the procedure or | could do it in
my office. And | can't send the patient to the ASC because |'m
on the board, or I'"man part-owner of the ASC, and all ny
partners are, and all the gastroenterologists in town are.

So then | tell the referring doctor, Dr. Nelson, | have to
send your patient to Pittsburgh to get a col onoscopy because al
the doctors in town -- | mean it's just stupid.

So sure, I'msensitive to Nick's concern. And we saw t hat

with imaging centers. Doctors owned inmaging centers and patients
woul d conme in and then a | ot of people were getting CAT scans and
t here were questions about whether or not the right clinical

criteria were being applied. | renenber those bad ol d days.

But in this particular case, unless there's evidence to the
contrary, | think it seenms to work. Nick?

DR. WOLTER: | think you've explained well the positive side
of the story. | do think that in recent years we're seeing an
expl osion of these. 1'Il tell you in Billings we have about four
of themnow, or a fourth one was just announced. | think,

especially when there's a high volume of single specialty ASCs,
at | east the question of utilization should be raised.

| think that now that this has becone a nmuch bi gger novenent
and we're seeing a lot of dollars being invested in duplicate
infrastructure, and in fact, many of these patients maybe cone
fromwhat was previously in the office but many are al so com ng
out of what was previously done in hospital outpatient. And I
don't know the sustainability of this over tinme, quite frankly.
It's beconme a maj or econom c novenent. And | think there are
pros and cons to this, and you' ve outlined those well.

| do think we're going to need to nonitor this.

DR. REI SCHAUER  Jack gave us the exanple of sone procedures
that could be done in a physician's office as well as an ASC or
an outpatient. But there's a lot of procedures that can't be
done in a physician's office and the choice is sinply between
hospital outpatient and an ASC. And that's a different trade-



of .

DR. RONE: Yes, that would be significantly different and
view those differently.

MR. HACKBARTH:. Jack, your description has been hel pful.
What I'd like to do is learn nore about this and think about it

sonme nore. There will be other opportunities, | think, to take
up the self-referral on a piece of this, either in a discussion
of ASCs in particular or naybe in sone other context as well. So

let's hold off on that for now, Nick, if that's okay with you
and focus on the three recomendati ons before us.

Any ot her questions or comments?

Way don't you put up nunber one. All opposed to
recomrendati on nunber one? All in favor? Abstentions?

Now hel p ne out on nunber two. | know we had sone
di scussion about this. Are there any nodifications we want to
make?

DR MLLER | think in response to Joe's coment, the
nodi fication is in the second bullet point. It would read
sonmething along the Iines of the Congress should require the
Secretary to periodically collect ASC cost data at the procedure
| evel to nonitor adequacy, et cetera.

MR. WNTER: Can | suggest one other change based on
comments? To continue on fromwhere Mark left off, to nonitor
t he adequacy of ASC rates, calibrate the relative weights, or
nmonitor the relative weights, and devel op a conversion factor
that reflects the cost of ASC services.

MR. HACKBARTH. We can tinker with the | anguage but | think
the intent is pretty clear. Do people understand what we're
trying to get at?

So let's vote on nunber two with that nodification in mnd.
Al'l opposed to nunber two? Al in favor? Abstentions?

Ckay, nunber three. Any nodifications on this one based on
t he di scussi on?

MR. WNTER  One suggestion fromDavid, | believe, was to
take out the third bullet and add a sentence that says paynent
for services that are routinely provided in physician offices
shoul d be no higher than the physician practice expense office
rate.

M5. DePARLE: | don't feel prepared to vote on that today.
| don't think I have any idea what the inplications of that m ght
be.

M5. RAPHAEL: | was just going to suggest we pull out the
| ast one, paynent differences, because we're trying to do this in
aclinically -- to ne -- defined way having to do with safety and

overnight stay. And then all of a sudden we drop in there
paynment differences.

So | just think that one has to cone out for this to make
sense in terns of trying to figure out what procedures should be
approved or excluded. And then whatever we do on this, | think
we shoul d do separately.

| was persuaded by what Ariel said that there were sone
really conpelling reasons not to go forth with this because of
paynment inplications.

MR. HACKBARTH: The proposal on the table is to delete



paynent differences between ASCs and physician offices.

MR SM TH. That woul d acconplish, | think, what Jack and
were trying to get at, that the exclusion list here ought not to
be based on a paynent consideration. And sinply renoving that
woul d take care of it and it would allow the clinically
appropriate decision to be nade w t hout havi ng excluded the ASC
option on the basis of a paynent difference. That would
acconplish what | think I wanted to do.

DR RElI SCHAUER: But do we want the text to reflect that
this is an area of interest and further analysis by us? Because
| would think we woul d.

DR RONE: Also, really you can't have it the way it's
witten because if you use the exanple | gave of the pretty
frail, multiply inpaired, functionally marginal patient then the
clinical safety standard indicates yes and the paynent difference
i ndicates no. So then you have to have sone nechanismto say
well, if one of these says yes and the other says no, how do you
determ ne which is subordinate to the other?

MR. HACKBARTH: | think that makes sense to delete that
third itemand focus on the clinical considerations in the note
in the text that we'll cone back and think about the other issue.

Wth that nodification, all opposed to recommendation three?
Al into favor? Abstentions?

kay.
MR. FEEZOR: den, just to underscore your coment, the
i ssue on Stark or other incentives or disincentives, |'d like to

put that as a potential issue that we mght plowinto a little
nore sonewhere offsite, potentially.

MR WNTER Allen, we do plan to address this issue as part
of our study of specialty hospitals, which is a Congressionally
mandat ed study under the new Medicare law. So we'll be | ooking
at it in that context and we can certainly think about it for the
June retreat, as well.

M5. DePARLE: But G en, when we're |ooking at it, and Allen
and | had a chance to talk about this sonme yesterday, we al so
want to make sure we're looking at it in the context of the
things that we're trying to do on quality because we both think
that until you allow physicians' interest to be aligned with
those of hospitals and other providers that it will be hard to
achi eve sonme of the things we're trying to achieve. Even in the
two areas where we made those recommendati ons yesterday there are
those issues. So it's multifaceted.

MR SMTH den, on the sanme subject, as N ck was raising
his concerns a mnute ago, | think there are two i ssues here and
they're not entirely covered by the self-dealing, self-referral
Stark provisions.

The other one is the cannibalization question and whet her or
not that has an inpact on the viability of the hospital setting
whi ch needs to be viable for a variety of other functions. Does
t he devel opnent of this additional infrastructure have
inplications for the architecture of the rest of the systemthat
we ought to pay attention to?

| don't have a view about the answer to that, but | think
that question is as inportant as the potential conflict, self-



deal i ng, ki ck-back questi ons.

MR. HACKBARTH. Mark was just saying that one is a
significant part, | think, of the specialty hospital.

DR. STOAERS: [off mcrophone.] | don't knowif we need to
get into service that requires an overnight stay. W could just

say based on clinical safety. W've already voted on it, but I'm

just saying you don't need the bullets under it.



